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  IN  THE   COURT  OF THE  ADDITIONAL  SESSIONS JUDGE 

SONITPUR :: TEZPUR.

      Criminal  Revision  No.60 (S-3) 2011.

               
1. Md. Mafizul Haque
2. Md. Mukshed Ali
3. Md. Sahabuddin and
4. Md. Wahed Ali             …..  Revision Petitioners

                                 -  Versus  - 

1. State of Assam     …...        Opposite  Party.
                  
                                                           

Present         :     Mrs. M. Nandi,AJS,
                                    Addl. Sessions Judge,
                            Sonitpur, Tezpur.

Appearance  :

For  the  Revision Petitioners  :    Sri P.K. Sarma, Advocate.

                                             
For the Opp. Party           :        Sri H.P.Sedai, Addl.P.P.  

                                                                                                     
    Date  of  argument      :        03-01-2012.

    Date  of  judgment      :        17-01-2012.
                      

                             J   U   D   G   M   E   N   T.

1. This Criminal revision  has  been  filed U/s. 397/399 of 

the  Cr.P.C.  against  the  Judgment  and  Order  dated  09-09-2011 

passed  in GR Case No. 1355/2008 U/s. 342/323/34 of IPC by Smti G. 

Rava,  Judicial  Magistrate,Ist  class,  Tezpur  convicting  the  accused 

persons to pay compensation of Rs. 200/- each.  
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2. The  relevant facts leading to this criminal revision  are 

as follows :- 

  One Abdul Munnaf on 08-08-2008 lodged an FIR before 

the Incharge of Sootea Police Station alleging that on 07-08-2008 at 

about 8.00 p.m. the accused persons wrongfully restrained his elder 

brother  and  forcibly  took  him to  Baralimari  Pukhuri,  tied  him and 

assaulted him causing injuries on his person. 

On receipt of the FIR Police registered the case and after 

completion of investigation, chargesheet was submitted against the 

accused  persons,  namely,  Mafizul  Haque,  Md.  Sahabuddin,  Md. 

Mukshed Ali and Wahed Ali  U/s. 342/323/34 of IPC. During trial, the 

accused persons put their  appearance before the Court, they were 

enlarged on bail. The particulars of the offence was explained to the 

accused persons to which they pleaded not guilty and claimed to be 

tried. In this case prosecution has examined 5 witnesses including the 

I.O and M.O. On the other hand, the defence did not adduce any 

evidence in support of its plea  and took the plea of complete denial. 

After completion of the evidence of the prosecution witnesses, the 

learned trial Court  recorded the statement of the accused persons 

U/s.  313  Cr.P.C  and  after  hearing  the  arguments  convicted  the 

accused  persons  U/s.  342  of  IPC.  Sentence  was  not  passed  but 

directed them to pay compensation of Rs. 200/- each of the accused 

persons.       

3. Being  highly aggrieved by the said  Judgment and order 

dated 09-09-2011 passed by the learned Judicial Magistrate, Ist class, 

Tezpur,  the  revision/petitioners  filed  this  criminal  revision  on  the 

following grounds :
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i) that the learned Judicial Magistrate,Ist class, 

Tezpur erred both in law and facts in

convicting the accused persons.

       

ii) that the learned lower court failed to 

appreciate the evidence of the prosecution 

witnesses in true perspective in her finding 

and she did not apply her judicious mind 

while passing the impugned judgment and 

order and convicted the accused persons. 

      

 iii) that the prosecution has failed to establish 

the case U/s. 342 of IPC against the 

accused/petitioners beyond all reasonable 

doubt for which the learned impugned 

Judgment and order is  liable to be set aside.
 

       iv) that there was no independent witness to    

support the case and the learned Judicial 

Magistrate, Ist class, Tezpur convicted the 

accused only on the sole testimony of the 

victim.   

V)        that probation with fine is illegal. 

 

4.   I have heard the arguments advanced by the learned 

counsel  Sri P.K. Sarma appearing for the revision/petitioners and the 

learned Addl.P.P. Sri H.P. Sedai appearing for the State. I have also 

carefully gone through the impugned Judgment and order as well as 

the record of the original GR Case No. 1355/2008. 
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5. Now,  this  Court  being  the  Revisional  Court  is  to  see 

whether the learned Magistrate committed any irregularity or illegality 

in passing the impugned Judgment and Order dated 09-09-2011 in 

GR Case No. 1355/2008 U/s. 323/342/34 of IPC.

 

6. It appears from the record of GR Case No. 1355/08 that 

five witness including the I.O and M.O were examined. PW 1 is the 

complainant  Md.  Abdul  Munnaf  who  is  the  brother  of  the  victim 

Anowar  Hussain.  The  victim was  examined  as  PW 2.   PW 3 Md. 

Ainuddin did not know anything about the incident and PWs 4 and 5 

are M.O and I.O respectively.  

7. Let me consider the evidence of PW 1 and 2. According 

to  PW  1  on  07-08-08  at  about  8  p.m.  accused  Mafizul  and 

Sahabuddin called his brother Anowar Hussain to accompany them to 

the bank of Balalimara pukhuri. Accused Wahed Ali and Muksed Ali 

assaulted his brother with cane stick causing injuries on whole part of 

his  body.  One  surat  Ali  informed  him  that  the  accused  persons 

assaulted his brother Anowar Hussain and he went to the spot and 

found that his brother Anowar was being assaulted by the accused 

persons by fastening him with a post.  PW 2 is the victim Anowar 

Hussain. He stated that the occurrence took place in the year 2008. 

On the date of occurrence at about 8 p.m. when he was standing 

near  Koroiani  New Centre  accused  Mafizul  and  Sahabuddin  came 

there and asked to accompany him to old Centre. At first, he refused 

to go with them but  they applied force to come with them to Old 

centre. On the way he was taken by Wahed Ali and Mursed Ali. At 

that time  Sohrab Ali was present along with him. He was taken to a 

room  on  the  bank  of  Baralimari  pond  by  the  accused  persons, 

fastened him and assaulted him.  

8. After  going through the evidence of PW 1 and 2, it  is 

seen that there is no evidence at all against the accused persons that 
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they  obstructed  the  victim  Anowar  Hussain  from proceeding  to  a 

particular place which is supposed to be the offence U/s. 342 of IPC. 

The offence of wrongful  confinement is  described U/s.  340 of IPC 

which reads as follows :

“  Whoever  wrongfully  restrains  any  person  in  

such a manner as to prevent that person from proceeding  

beyond certain circumscribing limits, is said to be wrongfully  

confined that person.”   

9. On  a  bare  look  at  the  provision,  it  reveals  that  to 

constitute  an  offence  U/s.  342  of  IPC  there  must  be  not  only 

confinement as defined in that section but confinement must also be 

wrongful. The gist of the offence is placing are restrained preventing 

a person from proceeding in a particular direction as desired by him. 

It transpires that where there is a restrain preventing a person from 

proceeding in a direction he wants to go, that will amount to wrongful 

confinement.  Any  effective  restrain  all  right  of  freedom  whether 

caused by threats or actuated by physical force is sufficient for the 

purpose of committing an offence U/s. 342 of IPC. 

10.  But, here in this case the evidence of the victim (PW 2) 

or PW 1 is not at all convincing to attract the offence U/S. 342 of IPC. 

According to PW 1 he was informed by one Surat Ali that Anowar has 

been assaulted by the accused persons, but that Surat Ali was not 

examined by the prosecution. This witness also stated that when he 

reached  the  spot  he  found  that  his  brother  Anowar  was  being 

assaulted by the accused persons by fastening him with a post. PW 2, 

the victim Anowar Hussain stated that when he was standing near 

Koroiani New Centre accused Mafizul and Sahabuddin came there and 

requested him to accompany them to old Centre. At first he refused 

to go with them, but they applied force to take him to Old centre. On 

the way he was taken away by accused Wahed Ali and Mursed Ali. 
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According to the victim at that time one Sohrab Ali was pesent on the 

spot. But the prosecution has also failed to examine this vital witness. 

The  victim  also  stated  that  the  accused  person  took  him   near 

Baralimari pond, tied him and assaulted him. 

11. From the statement of the PW 1 and PW 2 it appears 

that the victim Anowar Hussain was not wrongfully confined by the 

accused persons i.e. preventing him from proceeding to  a direction 

he wants to go which falls U/s. 342 of IPC. 

12. It  is  noticed  that  accused  Mafizul  Haque,  Md. 

Sahabuddin,  Md. Mukshed Ali  and Wahed Ali  are convicted in this 

case but  there  is  no specific  order  regarding accused Mafiz  Ali  @ 

Mafijuddin. The order/Judgment of learned Magistrate is also silent in 

respect  of the offence U/s.  323 of IPC on which the offence was 

explained to the accused persons. It  is also seen that the learned 

Magistrate  convicted  the  accused  Mafizul  Haque,  Md.  Sahabuddin, 

Md. Mukshed Ali and Wahed Ali U/s. 342/34  of IPC with observation 

that  they  are  entitled   to  get  the  benefit  under  the  Probation  of 

Offenders Act. But, there is no order in respect of execution of bond 

with or without sureties for  a specific  terms of good behaviour or 

whatever  reason.   It  is  also  observed that  the  learned Magistrate 

though suspended the sentence but subsequently, asked each of the 

accused to pay compensation of Rs. 200/-.

13. ‘Compensation’  is  defined  in  Section  357  Cr.P.C.  Sub-

section (1) of Section 357 Cr.P.C deals with a  situation when a Court 

imposes a fine or a sentence  (including sentence of death) of which 

fine also forms a part. It confers a discretion on the Court to order as 

to how the whole or any part of fine recovered is to be applied. For 

bringing in application of Sub-Section (1) of Section 357 Cr.P.C  it s a 
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statutory  requirement  that  fine  is  imposed  and  thereupon  make 

further orders as to the disbursement of the said fine in the manner 

envisaged therein. If no fine is imposed, Sub-section (1) of Section 

357 Cr.P.C  has no application. In the case in hand,  no fine was 

imposed  by the trial Court. Sub-section (3) of Section 357 Cr.P.C on 

the other hand deals with the situation where fine does not form part 

of the sentence imposed by a Court. In such a case, the Court when 

passing a judgment can order the accused persons to pay by way of 

compensation such amount as may  be specified in the order to the 

person who has suffered a loss or injury by reason of the act of which 

the accused person has been so convicted and sentenced. The basic 

difference between Sub-section (1) and (3) is that in the former case, 

the imposition of fine is the basic and essential requirement, while in 

the latter even in the absence thereof empowers the Court to direct 

payment of compensation. Such power is available to be exercised by 

an Appellate Court or by the High Court or Court of Sessions when 

exercising revisional powers.  

In a case, AIR 2004 SC 1280, the Hon’ble  Apex 

Court held that “the power of the Court to award compensation to 

victims U/s. 357 Cr.P.C is not ancillary to other sentences but is in 

addition thereto. In Hari Singh V. Sukhbir Singh and Ors  (1989 

Cri LJ 116)  it was observed that - “the power under Section 357 

Cr.P.C is a measure of responding appropriately to crime as well as 

reconciling the victim with the offender.” In another case in Sarwan 
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Singh and Ors  Vs. State of Punjab 1978 CriLJ 1598 it was held 

that - “in awarding compensation, the Court has to decide whether 

the case is fit one in which compensation has to be awarded.”

14. In  the  instant  case,  it  is  seen  that  the  alleged  victim 

Anowar  Hussain  did  not  receive  any  such  injury  for  which  the 

compensation can be awarded to him. The so-called injury to  the 

victim is not proved beyond all  reasonable doubt.  The prosecution 

also failed to prove the basic ingredients of the offence U/s. 342 IPC 

in which the accused persons were convicted. 

        

15. Considering all aspects of the matter as discussed above, 

I am of the opinion that the Judgment/order passed by the learned 

Judicial Magistrate, Ist class, Tezpur  needs to be interfered. Hence, 

the Judgment and order passed by the learned Judicial Magistrate,Ist 

class, Tezpur is set aside.  

 O   R     D    E    R.

16.  In the result, the revision petition is allowed on contest 

without  cost.  The  Judgment/order  passed  by  learned   Judicial 

Magistrate,  Ist  class,  Tezpur   on  09-09-2011  in  GR  Case  NO. 

1355/2008 is set aside.    All the accused persons are acquitted and 

set at liberty forthwith. 
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17. Send  down  the  LCR   along  with  a  copy  of  this 

Judgment to the court below.

18. Given  under  my  hand  and  seal  of  this  Court  on 

this  17th  day  of January,  2012.

 
                                                                 ( M. Nandi )
                                                        Addl. Sessions Judge ,
                                                              Sonitpur ,Tezpur.

Dictated  and  
corrected  by  me.

 ( M. Nandi)
            Addl. Sessions Judge ,
              Sonitpur ,Tezpur.

Typed by me. 

(R. Hazarika)
Steno.


